RULE OF LAW
The idea and origin of the constitutional state and rule of law

Principles of rule of law

The Netherlands is a constitutional democracy. 

↳This means that it offers the citizens a double guarantee
1. They have the right to take part in free elections ( Influence decisions on political issues
2. It is offered protection against their rulers. Even if elected
So, a constitutional state ( rules for government and citizens

Social contract
These are the rules the state has democratically established and we expect citizens to comply with them. If they do so, they may be assured the state will apply these rules, and no others, to the citizens behaviour. And the state will uphold them ourselves.

Limits and rules

Dictatorship ( One ruler, absolute power (China, North Korea, Cuba, Iran)

The rule of law binds the government to limits and rules. In this way absolute power cannot occur.

Even an elected majority is not free to do as it pleases, because the interest of minorities always has to be considered

Trias politica

See paragraph ‘Trias politica’

Fundamental rights

´No taxation without representation’ ( People who pay taxes have the right to elect their own representatives in the parliament.
‘Freedom, Equality, Fraternity’ ( End of the absolute power of the kings in France.

Now, kings in a constitutional monarchy are bound to the Constitution.

Rule of law has brought constitutional protection (freedom of religion, freedom of speech etc.)

After WWII

UDHR ( Universal Declaration of Human Rights. In 1948 by the UN

ECHR ( European Convention on Human Rights. In 1950 by the EU

To prevent the horrible things done in the WWII to happen again.
The idea behind the constitutional state is very much alive

The Constitution and fundamental rights
Aim of the constitution

It is a binding element in a pluralist society.

· To mark the limits of the state’s power and thus guarantee the freedom of the citizens

· To lay down the fundamental rights of citizens

· To express the unity of the state and declare that, in spite of all their differences, citizens wish to be one state and to remain one state

· To outline how the most important bodies of the state (e.g. queen, ministers etc) are organized

History of the Constitution

	YEAR
	What happened

	1798
	Staatsregeling

· The Netherlands becomes a centralized state

· Introduction of equal opportunities under the law

	1806
	Constitution

The Netherlands becomes a constitutional monarchy

	1814
	First real Constitution

· Willem Frederik becomes sovereign monarch

· Foundation of the Sates General

	1815
	· The Netherlands en Belgium join together ( The United Kingdom of the Netherlands

· States General divided into two houses
· Introduction of the freedom of religion

	1840
	The Netherlands and Belgium split up

	1848
	· Direct elections to the 2nd chamber, provincial council and local council for men paying taxes
· Introduction of ministerial responsibility

· The 2nd chamber receives the right of amendment and the right of inquiry

· The fundamental rights are extended

	1887
	Extension of voting rights to men showing marks of prosperity and suitability

	1917
	· Introduction of general suffrage for men
· Introduction of the voting system of proportionate representation instead of the district system

· Equal funding of state en denominational education

	1919/1922
	Introduction of general suffrage for men ánd women

	1948
	Arrangement of the transfer of sovereignty of the Dutch East Indies to the Republic of Indonesia

	1956
	· 2nd chamber is extended to 150 members
· 1st chamber is extended to 75 members

	1963
	· Active and passive voting rights are lowered to 18yrs
· Arrangement for the independence of  Surinam (actual transfer 1975)

· Protection against discrimination is included (art. 1)

· Introduction of basic social rights.

	1983
	Transfer of sovereignty of New Guinea to the UN, from UN to Indonesia


Fundamental rights

· Principles of equality and liberty

· Set down in random order

· None is more important than the other

· Passive ( let people do their own thing

· You CAN go to court to enforce them

Basic social rights

· Government has the duty to provide care in the following fields
· Employment and free labour
· Social security and welfare
· Quality of life and environment
· Public health
· Education
· Active ( active measures to guarantee basic social rights
· CANNON go to court to enforce them
Horizontal and vertical operation
Horizontal
(Citizens ↔ Citizens

(employer and its employees)
Vertical 
(Citizens ↔ Government
(government has to respect the rights of citizens)

Conflicting fundamental rights

· Mostly horizontal

· Since there is no order, it is hard to prevent, take care of.
Trias politica: separation or balance of powers?
The origin of Trias politica

· Charles-Louis de Montesquieu
· The spirit of laws 1748
· Legislative power

· Executive power

· Judicial power

· It could rule on all conflicts.
Aim
· Power is divided among various bodies

· The bodies have no order in importance, so no body stands above an other

· Judicial power is completely independent. ( to stop corruption and favouritism

· Checks and balances

· They prevent each other gaining too much power

· State organs: They keep check on each other and complement like human organs

· Legislative can call the executive power on account

· Executive can correct the judicial power by making an ew law

· Judicial power can correct legislative power

· Only the supreme court is allowed to examine whether a law or treaty is at odds with the constitutions

· Judicial can check the executive power for the legitimacy of its actions. Have the ministers applied the law correctly?

Legislative power

· Government (Queen + ministers)
· Parliament (Staten-Generaal, ( 1st + 2nd chamber)
· Making a bill:
· Ministers submit bills

· Go for advice to the ‘Raad van State’

· Next, 2nd chamber for debate.

· Voting, in 2nd chamber, majority of 50%  +1 is needed

· Then presented to 1st chamber

· Members of the 2nd chamber submit bills themselves as well.

· The 2 chambers are designed by Montesquieu to ensure a law has been properly viewed from all sides

· The citizens have indirect influence on making laws by choosing the members of the 2nd chamber

· Requirements laws:

· They must be general. Not for any individual person, or single situation

· They must be clear and be made public properly

· They must be practicable and enforceable

Executive power

· Ministers
· Ministers draw up and initiate laws. So the division of powers is not pure in the Netherlands
· The executive powers means the ministers are qualified to put all sorts of matters into effect commission of construction of roads and railways, impose standards for state examinations etc. 
· They delegate this to civil servants
Power of civil servants

· Block of there own
· Independent decisions
· ‘Fourth power’
· Ministerial responsibility ( the minister is responsible for what the civil servants in his ministry do.
Judicial power

· Courts
· Independent judges (be named for life)

· Not afraid for dismissal so they can produce verdicts which ministers do not agree with

Separation or balance?
· Judges are not elected. But they can’t make rules themselves.

· Court looks back

· The legislator looks ahead

· Jurisprudence ( the entire body of verdicts given by courts

· Parliament cannot overrule a court decisions

· But it can decide to amend the law

· But the verdict that is given, can’t be taken back

· Instead of separation, balance is better.

